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STATEMENT OF THE | SSUES

Whet her Respondents inproperly charged a real estate client
a fee for docunent preparation and storage and, if so, what

penal ty shoul d be i nposed.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint filed April 18, 1997, Petitioner
al l eged that, on Cctober 2, 1995, John Iraci, as buyer, entered
into a contract with Donald J. and Beryl B. Cullette, as sellers,
for the sale of a residential property. The Adm nistrative
Compl ai nt al |l eges that Respondent CMI Hol di ng, Ltd., which was
the selling broker and escrow agent, sent the cl osing agent,
attorney Louis X. Amato, a document entitled, "Fund D sbursenent
I nstructions,” which was signed by Respondent Patricia Brotherton
as branch manager.

The Adm ni strative Conplaint alleges that the Fund
Di sbursenent Instructions contained a demand by Respondent CMI
Hol ding, Ltd. that M. lraci pay it a $110 "Processi ng and
Docunent ati on Preparation Fee." The Adm nistrative Conpl aint
all eges that at the tinme, Respondent CMI Hol ding, Ltd., had no
contract or agreenent with M. Iraci in which he agreed to pay
this fee. The Admnistrative Conplaint alleges that Respondent

CMI' Hol ding, Ltd., was thus attenpting to obtain an inproper fee.



The Adm nistrative Conplaint alleges that Respondent CMI
Hol ding, Ltd., failed to advise M. Iraci in a clear & tinely
fashi on of the existence, ampunt, and purpose of the $110 fee.

The Adm nistrative Conplaint also alleges that Respondent
CMI' Hol ding, Ltd., was trying to obtain an "unearned fee" for
"settlement services," in violation of the Real Estate Settl enent
Procedures Act of 1974, 12 United States Code, Sections 2601 et
seq.

The Adm ni strative Conplaint alleges that Respondent
Patricia A Brotherton allegedly aided, assisted, or conspired
w th Respondent CMI Hol di ng, Ltd.

Count | of the Adm nistrative Conplaint alleges that
Respondent CMI Hol ding, Ltd., is guilty of making deceptive,
untrue, or fraudulent representations in or related to the
practice of real estate or enploying a trick or schenme in or
related to said practice, in violation of Sections 455.227(1)(m
and 475.25(1)(a), Florida Statutes.

Count 11 alleges that Respondent CMI Hol ding, Ltd., is
guilty of fraud, m srepresentation, conceal nent, false prom ses,
fal se pretenses, dishonest dealing by trick, schene or device,
cul pabl e negligence, or breach of trust or fiduciary duty to a
buyer, in violation of Section 475.25(1)(b), Florida Statutes.

Count 111 alleges that Respondent CMI Hol ding, Ltd., is

guilty of violation a duty inposed by | aw-nanely, the Real



Estate Settlenent Procedures Act of 1974--in violation of Section
475.25(1))b), Florida Statutes.

Count 1V alleges that Respondent Patricia A Brotherton is
guilty of aiding, assisting, or conspiring with Respondent CMI
Hol ding, Ltd., to violate the duties of Sections 475.25(1)(b) and
455.227(1), Florida Statutes.

Count V alleges that Respondent Patricia A Brotherton is
guilty of fraud, m srepresentation, conceal nent, false prom ses,
fal se pretenses, dishonest dealing by trick, schene or device,
cul pabl e negligence, breach of trust, or breach of fiduciary duty
to a buyer, in violation of Section 475.25(1)(b), Florida
St at ut es.

Count VI alleges that the Florida Real Estate Conm ssion
entered a final order on July 16, 1996, finding Respondent CMI
Hol ding, Ltd., guilty of violating Rule 61J2-10.032 and Section
475.25(1)(e). Count VI alleges that Respondent CMI Hol di ng,
Ltd., is thus guilty of being found guilty for a second tinme of
m sconduct warranting suspension or is guilty of a course of
conduct or practices that shows that it is so inconpetent,
negli gent, dishonest, or untruthful as to jeopardi ze the noney,
property, transactions, and rights of investors or those with
whomit may sustain a confidential relation, in violation of
Section 475.25(1)(0o), Florida Statutes.

At the hearing, Petitioner called no witnesses and offered

into evidence 11 exhibits. Respondent called one w tness and



offered into evidence 10 exhibits. Al exhibits were admtted
into evidence.
The court reporter filed the transcript on Septenber 10,
1997.
FI NDI NGS OF FACT

1. Respondent CMI Hol ding, Ltd., trading as the Prudenti al
Florida Realty (CMI), is a limted partnership registered as a
real estate broker, holding |icense nunber 0266433. Respondent
CMI Hol dings, Ltd., is registered as a real estate broker,
hol di ng |icense nunber 0266412.

2. Respondent Patricia A Brotherton (Brotherton) is
regi stered as a real estate broker, holding |icense nunber
0601688. At all material tinmes, Brotherton was the Napl es branch
manager for CMI. At all material tines, Judith Price was a rea
estate sal esperson enpl oyed by CM.

3. On Qctober 3, John Iraci, as buyer, and Donald J. and
Beryl B. Cullette, as sellers, entered into a contract for the
sal e of a condom nium for $210,000. The contract acknow edges
that CMI is the selling broker and an unrel ated broker is the
listing broker. OCMI also executed the contract as the escrow
agent hol ding the $1000 deposit. The Cullettes signed the
contract on COctober 3 and counteroffered $210, 000, rejecting
Iraci's offer of $200,000. Iraci accepted the counteroffer.

4. Price and CMI entered into an agency agreenent with

Iraci the previous nonth. The Agency Disclosure formthat they



signed prom sed that Price and CMI woul d make full disclosure to
| raci .

5. On October 2, Price presented Iraci with a Real Property
Di sclosure Statenment. She reviewed with himthe expenses to be
paid by buyer, including an itemidentified as "Processi ng and
docunent preparation fee." Although the form does not disclose
actual expenses, except for the rate at which statutorily inposed
charges are inposed, Price explained to Iraci that the processing
and docunent preparation fee was $110 paid to CMI. Iraci
expressed no objection to the charges, and Price prepared the
Cct ober 3 sal es contract.

6. On January 3, 1996, Respondent sent the closing agent,
attorney Louis X. Amato, a document entitled, "Fund D sbursenent
Instructions.” The docunent instructed Amato to divide the
$12,600 real estate commi ssion equally between the two brokers
and pay CMI an additional $110 for a processi ng and docunent
preparation fee, which will be a buyer's expense on the cl osing
st at enent .

7. Amato refused to add the $110 fee to the cl osing
statenent or charge Iraci for this expense. On January 8, 1996
Amato sent a letter to Petitioner conplaining of this practice.
On the next day, the sale closed without paynent of the $110 fee
to CMI. At the closing, Iraci executed a first nortgage note and

lien.



8. lraci visited Price on the day of the closing to discuss
Amato's refusal to collect this fee. Price said that she would
pay the fee, if Iraci did not. Iraci returned to Price's office
on January 15 and paid the fee.

9. Four nmonths later, Price and CMI sold Iraci's forner
condomnium lraci paid the $110 fee on this transaction. No
litigation or conplaint ensued.

10. The purpose of the $110 fee is to conpensate CMI for
the costs of preparing and storing docunents. There is no
evidence that the fee is disproportionate to the preparation and
st orage expenses. On occasions where the $110 fee has been
i nadvertently omtted fromthe closing statenent, Price has paid
it herself.

11. Petitioner filed the Adm nistrative Conplaint nore than
one year after the closing and paynent of the fee by Iraci.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1), Florida
Statutes. (Al references to Sections are to Florida Statutes.)

13. Section 475.25(1) authorizes the Florida Real Estate
Comm ssion to inpose discipline if it finds that a |licensee

(a) Has violated any provision of

S. 455.227(1) [or]

(b) Has been guilty of fraud,

m srepresentati on, conceal nent, false

prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any

busi ness transaction in this state or any



other state, nation, or territory; has
violated a duty inposed upon himby | aw or by
the ternms of a listing contract . . .; has
ai ded, assisted, or conspired with any other
person engaged in any such m sconduct and in
furtherance thereof
14. Section 455.227(1)(m) authorizes discipline for
"[ m aki ng deceptive, untrue, or fraudul ent representations"” in
the practice of a profession.
15. Petitioner is required to prove the materi al
al l egations by clear and convincing evidence. Ferris v.
Turlington, 510 So. 2d 292 (Fla. 1987).
16. Petitioner has failed to prove any formof fraud or
cul pabl e negligence by any Respondent. Petitioner has raised a
justiciable issue of fact as to the tineliness of the disclosure
of the $110 fee. Price nmentioned this itemas she was about to
prepare the contract offer. An earlier disclosure would have
given lraci a nore effective option of taking his business
el sewhere. But the expense was only $110, so a |ater disclosure
of this relatively small anpbunt was tinely, especially where, as
here, the charge appears optional; if the client fails to pay it,
t he sal esperson pays it.
17. Even if CMI prepared no docunents in this case, the fee
is reasonably related to CMI"s obligation to maintain and access
old records. Petitioner presented no evidence that the

conmi ssi on was excessive or that CMI necessarily under the |aw,

must absorb this expense in its comm ssion.



18. The record does not establish a violation of any
provision of the federal Real Estate Settlenent Procedures Act
( RESPA) .

19. The $110 fee seens to be for "settlenent services," as
defined in 12 United States Code (U . S.C ), Section 2602(3) and 24
Code of Federal Regulations(C.F.R ), Section 3500.2(b)(15). The
ki ckback prohibitions of 12 U S.C. Section 2607(b) and 24 C F. R
Section 3500. 14(c) do not apply to paynents "for services
actually perforned.™

20. Mninmal preparation and storage services m ght preclude
l[itability for nonstatutory fraud, but still constitute a RESPA
viol ati on. RESPA demands cl oser scrutiny of the actual
preparation and storage services performed by CMI, especially
whet her CMI" s services duplicate the services of the closing
attorney and | ender in docunent preparation and storage.
Petitioner has raised a justiciable fact question regarding a
possi bl e RESPA viol ation, but the record is not sufficiently
devel oped to find that any Respondent actually commtted such a
vi ol ati on.

21. Respondents claimthat RESPA has a one-year
jurisdictional statute of limtations. Wile this is true for
private actions, certain federal and state officials (not
Petitioner) may charge Respondents with violations up to three

years after the offense, as provided by 12 U S.C. Section 2614.



22. Because Petitioner raised a justiciable issue as to the
RESPA viol ation and the tineliness of Price's disclosure of the
$110 fee, Respondents' claimfor attorneys' fees is denied.

RECOMVENDATI ON

It is

RECOMVENDED:

That the Florida Real Estate Conmm ssion enter a final order
di sm ssing the Adm nistrative Conpl ai nt agai nst Respondents and
denying their request for attorney's fees.

DONE AND ORDERED this 6th day of Novenmber, 1997, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of Novenber, 1997

COPI ES FURNI SHED

CGeoffrey T. Kirk, Esquire

Dani el Villazon, Esquire

D vision of Real Estate

Departnent of Busi ness and
Pr of essi onal Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900
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James H G llis, Esquire
Gllis and WI sen

Suite B

1415 East Robi nson Street
Ol ando, Florida 32801

Jeffrey D. Fridkin, Attorney
Thomas G Norsworthy, Attorney
Grant Fridkin & Pearson, P.A
Pel ican Bay Corporate Centre
5551 Ri dgewood Drive, Suite 501
Napl es, Florida 34108

Lynda L. Goodgane, Ceneral Counse

Depart ment of Business and Professional Regul ation
1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Henry M Sol ares, Division Director

D vision of Real Estate

Depart ment of Business and Professional Regul ation
Post O fice Box 1900

Ol ando, Florida 32802-1900

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recormended Order nust be filed with the agency that wl|
issue the Final Order in this case.
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